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PERSONAL TAX

66(1)
A. MEDICAL EXPENSES

RENOVATIONS

In a December 5, 2003 Canada Revenue
Agency (CRA) Technical Interpretation
CRA notes that medical expensesinclude
renovations or alterationsto adwelling of
an individua who lacks normal physical
development or has a severe and pro-
longed mobility impairment to enable the
individual to gain accessto, or to be mo-
bile or functional within, the dwelling.

In this example, the renovation costs were
to the bathroomincluding installing a e
cial bathtub to facilitate unassisted
baths/showers.

CELIAC DISEASE

CRA note in their website (vww.ccra-
adrc.gc.caltax/individual s/'topics/celiac-
ehtml) that individuals who suffer from
celiac disease (gluten intolerance) may
claim the incremental cost of purchasing
gluten-free (GF) products as a medical
expense for the 2003 and subsequent tax
years.

INSTITUTIONAL COSTS
InaJanuary 6, 2004 Technical | nterpreta-
tion, CRA permits a medical epense for

amounts paid for the care and/or training,
of a patient at a school, institution or

other place where the patient has been
certified to be a person who, because of a
physical or mental impairment, requires
the equipment, facilities or personnel
specifically provided by that place.

RETIREMENT HOMES

In a February 11, 2004 Tax Court of Can-
ada case, the Court
permitted afull medical
expense for payments
made to a retirement
home, which was not a
nursing home, of
$17,775 and $18,680 respectively.

SPECIAL SCHOOLS

In a July 8, 2003 Tax Court of Canada
case, the taxpayer paid tuition fees and
room and board to the Robert Land Acad-
emy for his two attention deficit children
and successfully claimed a medical ex-
pense credit of $42,662.

B. DISABILITY TAX CREDIT (DTC)

HEADACHES

In a December 30, 2003 Tax Court of Can-
ada case, the taxpayer was permitted a
DTC on the basis that her severe head-
aches affected her ability to “perceive,
think and remember”. Ms. N noted that “I
have my headaches all thetime”.
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SON’S DIABETES

In aSeptember 11, 2003 Tax Court of Can-
ada case, the taxpayer was permitted a
DTC for hissix year old son, who suffered
from Type 1 I nsulin Dependent Di abetes.

EPILEPSY

In aDecember 12, 2003 Tax Court of Can-
ada case, the taxpayer received aDTC be-
cause of her uncontrolled epilepsy that
required the presence of another person at
her side at all times.

ASPERGER SYNDROME

In an April 30, 2003 Tax Court of Canada
case, the Court found that the taxpayer is
eigiblefor the DTC asthe Asperger Syn-
drome resulted in aninordinate amount of
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time to carry on the activities of daily liv-
ing.

EMPLOYMENT INCOME
66(2)

DIRECTOR LIABILITY
In a November 3,
2003 Tax Court of
Canada case, the
issue was whether
the taxpayer as the
sole director and
shareholder of a
corporation had effectively resigned within
the prescribed two year time limit to avoid
certain director liabilities. The Court noted
that even though the director did not fol-
low strictly the formdlities of the Compa-
nies Act of British Columbiain resigning,
he had in fact resigned through hissigned
resignation.

Editor's Comment

It is important to follow the specific re-
guirements of the relevant Business Com-
pany Acts when resigning as a director to
reduce these contentious issues.

EMPLOYMENT INSURANCE

The Human Resources and Devel opment
Corporation (HRDC) website (www.hrdc-
drhc.gc.calae-ei/lyrg4.0_e.shtml) provides
information on Employment Insurance
(El) issues such as:

1. How to create, submit and print Re-
cords of Employment (ROE) over the
I nternet.

2. An EIl work-sharing program as an
alternative to layoffs for businesses
facing temporary work slowdowns.

3. An employer program to top-up an
employee's El benefits while they are
temporarily out of work.

4.  An employer program to top-up El
maternity, parental and compassion-
ate care benefits.

Tax Tips & Traps

2004 SECOND QUARTER

5. A work force reduction planfor com
panies that are restructuring to remain
competitive.

6. A program to reduce El premiums for
employers who provide private dis-
ability coverage to employees.

COMPASSIONATE CARE El
BENEFITS

Effective January 4, 2004, the Empl oyment
Insurance (El) program will include pay-
ments for compassionate care benefits.

To qualify, you haveto be away from work
temporarily to provide care or supporttoa
family member who is gravely ill with a
significant risk of death within 26 weeks

A medical certificate is needed.

For more information see http://www.hrdc-
drhc.gc.calae-
ei/menu/faq_compassionate
care_individuals.shtml .

LEGAL FEES

In a February 24, 2004 Tax Court of Can-
ada case, the taxpayer, a police officer,
was charged with dangerous driving while
off duty. He wasremoved from patrol duty
pending the resolution of the case. The
taxpayer paid $10,000 in legal feesas a
conviction could seriously affect his em
ployment as a police officer.

Taxpayer Wins!

The Court permitted a deduction for the
legal fees. The Income Tax Act permitsa
deduction for legal expenses to collect or
establish aright to salary or wages owed
to the taxpayer.

EMPLOYER-PAID HEALTH CLUB
MEMBERSHIP

In aFebruary 26, 2004 Technical | nterpre-
tation, CRA notesthat generally, the pay-
ment or reimbursement of club dues or
membership fees by an employer for an
employee results in a taxable benefit to
the employee. However, if it is clearly to
the employer’ s advantage for an employes
to be amember of aclub, the employee will

not be considered to have received atax-
able benefit.

PRIVATE HEALTH SERVICE PLAN

In @ 2003 Advance Income Tax Ruling,
CRA accepted a situation where the em-
ployer established a Health Spending Ac-
count (HSA) whereby senior executives
submit medical expense receipts to the
corporation for reimbursement. The reim
bursements were set at a maximum. If the
expenses exceeded that maximum there was
aone-year carry-forward.

CRA Ruled that the reimbursement would
be deductible and not ataxable benefit to
the employee.

BUSINESS/PROPERTY INCOME

66(3)

INDEPENDENT CONTRACTOR VS.
EMPLOYEE

In a February 4, 2004 Ontario Superior
Court of Justice case the issue was
whether drywall residential pieceworkers
who worked on projects of the Appellant
were employees or independent contrac-
tors for Employer Health Tax Act pur-
poses.

The Court found that they were independ-
ent contractors, not employees, and noted
that:

1. Theworkers donot perform contracts
exclusively for the Appellant.

2. Theworkersare not required to dothe
work personally - they may employ
their own workersto perform the work.

3. Theworkers provide their own tools,
other than the drywall board.

4. Thework isnot subject to continuing
supervision. Itissimply checked at
the end of the job by the Appellant. If
thejob is not done properly it mustbe
redone at the worker’s own cost.

5. The worker is hired to do the dry-
walling by linear foot or squarefoot,
at apricefor so many feet. Therefore
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the test relating to ‘the chance of
profit or risk of loss” applies.

Editor's Comment

For more information and guidelines see
CRA’s Guide RC4110.

AUTOMOBILE
EXPENSE
DEDUCTION LIMITS

The limit on the deduc- % %
tion of automobile tax- %
exempt travel allow-

ances paid by an employer to an employee
for the 2004 year will be 42 cents per kilo-
metre for the first 5,000 kilometres and 36
centsfor each additional kilonetre. For the
Yukon, Northwest Territories and Nuna-
vut, the tax-exempt allowancewill riseto 46
cents and 40 cents respectively.

The employer may also claim aGST Input
Tax Credit (ITC) based on 7/107 of the
deductible allowance (15/115 of the dlow-
ance in provinces participating in the HST
system).

Also, it isimportant that where a reason-
able per kilometre cost for the automobile
exceeds these amounts, perhaps because
of alow number of kilometres or an expen-
sive automobile required to be used in the
employment, this could be paid to the em-
ployee without a taxable benefit. How-
ever, the ITC and the income tax deduction
would be limited to the 42¢/36¢ amounts.

MARCH 23, 2004 FEDERAL
BUDGET

66(4)
Some interesting tax proposals in the
March 23, 2004 Federal Budget include:

SMALL BUSINESS DEDUCTION
LIMIT

The 2003 Federal Budget implemented a
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phased increase in the corporate small
business limit, from $250,000 in 2004 to
$275,000 in 2005 and $300,000 in 2006 and
subsequent years.

Budget 2004 proposesthat the increase to
$300,000 be accelerated by one year.
Therefore, the small business limit will be
$300,000 in 2005 and subsequent years.

COMPUTER EQUIPMENT

Budget 2004 proposes to increase the
Capital Cost Allowance (CCA) rate for
computer equipment acquired after March
22, 2004, to 45% from the current 30%.

FINES AND PENALTIES

Recent jurisprudence held that deductibil-
ity generally extends to finesand penalties
incurred in the course of earning income,
unless the offense was so egregious or

repulsive that the fine or penalty could not
reasonably be considered to have had an
income-earning purpose.

Budget 2004 proposes to deny the de-
ductibility of any fine or penalty imposed
after March 22, 2004 by a statutoryauthor-
ity.

TAXPAYER-REQUESTED ADJUST-
MENTS

Currently an individual
or testamentary trust
may request an adjust-
ment to atax return un-
der the Fairness Provi-
sions of the Income Tax Act back to 1985.

Budget 2004 proposes that for applica-
tions made after 2004, adjustmentswill be
limited to taxation yearsthat end in any of
theten preceding calendar years. There-
fore, taxpayers may only request adjust-
ments back to 1985 until December 31,
2004.

CANADA LEARNING BOND

Budget 2004 introduces a new Canada
Learning Bond (CLB) for children bornon
or after January 1, 2004 and, only if the
child’s family is entitled to the National

Child Benefit (NCB) supplement. Thisis
available until the child turns 15 years of
age.

Aninitia CLB of $500 will be provided for
the first year. Subsequent CLBswill befor
$100 per year.

CHARITIES

Canada’ s 80,000 registered charities will
have new rulesincluding:

(i) a$500 fine for faling to file financia
reports on time, with escalating penal-
tiesfor repeat offences.

(ii) Charities that are not following the
rules could be suspended from issu-
ing income tax eceipts for a year
and/or barred from accepting dona-
tions.

FARMING

66(5)
CAIS

The Canadian Agricultural Income Sta-
bilization (CAI'S) program has information
at its  website  www.agr.gc.cal
puttingcanadafirst and at the main CAIS
phone line at 1-866-367-8506.

The CAIS programis available for 2003
and subsequent years. The program offers
producer protection for up to 60% of ther
negative margins as long as certain condi-
tions are met.

NISA WIND DOWN

Asthe CAIS program isreplacing NI SA,
farmers have the option of withdrawing
their NISA Funds 1 and 2 infull or with-
drawing the balances over five years be-
ginning March, 2005. Money is with-
drawn egually from Fund 1 (tax free) and
Fund 2 (taxable) until one or both accounts
are depleted.

All NISA funds must be paid out by
March 31, 2009.

See the NISA
(www.agr.qgc.ca/niss) for details:

website
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RETIRING ALLOWANCE

In a 2003 Advance In-
come Tax Ruling, CRA
agreed that afarmer may
pay a retiring dlow-
ance to a
spouse/employee €ligi-
ble for arollover to an  ~«otsbaw
RRSP. ThisRulingincluded afew yearsin
which the person was an employee but,
not paid a salary.

Editor's Comment

Theeligible rollover amounts are $3,500
per year employed prior to 1989 and,
$2,000 per year employed from 1989 to
1995.

QUALIFIED FARM PROPERTY

InaMarch 11, 2004 Technical | nterpreta-
tion, CRA notes that where a taxpayer
made a 1994 el ection for farmland to take
advantage of the capital gain exemption,
that farmland is deemed to have beendis-
posed of andreacquired.

Therefore, it is subject to the more restric-
tive tests regarding qualified farm prop-
erty for property acquired after June 17,
1987. Inthis case, the farmer will haveto
meet gross revenueteststo qualify for the
capital gain exemption on qualifiedfarm
property.

ESTATE PLANNING

66(6)
ROLLOVER OF RRSP TO
FINANCIALLY DEPENDENT CHILD

In a March 19,

2004 Technical

I nterpretation, i‘» 3
CRA notes that ’2"\"’/ f""@.
when an annui-

tant under an RRSP dies, the RRSPis gen-

erally required to be included in the annui-

tant’s income. However, this may bein-

cluded in a child or grandchild’s income

where the RRSPis paid, as a conseguence
of the death of the annuitant, for a childor
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grandchild who was, immediately before
death, financially dependent on the annui-
tant for support.

Where an amount is paid from an RRSP
directly to the Estate of the deceased an-
nuitant, and afinancially dependent child
or grandchild is a beneficiary of the de-
ceased’ s Estate, the beneficiary and the
Estate may fileajoint electionon all or a
portion of the RRSP payment.

Editor’'s Comment
If the child is dependent by reason of a
physical or mental infirmity, atransfer to
an RRSP, RRIF, or an digible annuity for
the child is available.

If the child is under 18, atransfer to an
annuity for the child, to age 18, is posside

INTERNATIONAL

66(7)

SOCIAL SECURITY BETWEEN
CANADA AND THE UNITED STATES
An Agreement on Social Security be-
tween Canada and the
United States came into
force on August 1, 1984.
The Agreement helpsper-
sons to qualify for old
age and disability bene-
fits from Canada and the United States if
you contributed to both the Canada Pen-
sion Plan (CPP) and the pension program
of the United States or, if you lived in Can-
ada and the United States.

The Human Resources Development Cor-
poration (HRDC) has a website
(www.hrdc.gc.calisp/pub/info_sheets/usa:
info_e.shtml) which notes that the United
Stateswill also consider periods of contri-
bution to the Canada Pension Plan as
periods of contribution under the pension
program of the United States.

U.S. REAL ESTATE SALES

The United States generally levies awith-
holding tax of 10% on the selling price

when U.S. real estateis sold by anon-US
person. The two main exemptionsto the
withholding tax are:

(i) The “use as a residence” exemption
appliesif the selling price does not ex
ceed $300,000 and the buyer intends
to reside at the property at least 50%
of thetime. To qualify the buyer must
sign an Affidavit.

(i) The*“withholding certificate” exerp-
tion applies where the 10% withhold-
ing tax exceeds the tax that would oth-
erwise be payable on the gain.

DIRECTOR FEES PAID TO A NON-
RESIDENT

CRA’s 2003 Employer’ s Guide to Payroll
Deductions now states that corporations
must withhold tax on a director fee paid
to a non-resident based on graduated
rates effective January 1, 2004. Previ-
ously, a 15% withholding tax on directors
fees paid to non-residents was applied.

GST

66(8)
GST NEW HOUSING REBATE

ual may
apply for
— H po i

the  GST
New Hous-
ing Rebate
within two
years  of
substantial
completion of anew house. In aNovem
ber 10, 2003 Tax Court of Canadacase, the
Court noted that there must be acommon-
sense gpproach in determining what con-
stitutes “substantial completion”. In this
case, CCRA took the position that “sub-
stantial completion” occurred on A ugust
18, 1998, the date the inspection report
Certificate indicated that the complex was
partially completed for residential occu-
pancy.

However, the Certificate wasdated early
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because of pressure by the taxpayers to
move into the house because of aterminal
cancer condition of the spouse.

Taxpayer Wins!

The Court agreed with the taxpayer’ slater
date for “substantial completion”.

INPUT TAX CREDITS

CRA requires a taxpayer toretain proper
invoices with GST registration numbersto
qualify for aninput tax credit clamfor the
GST paid.

However, in a December 17, 2003 Tax
Court of Canada case, the Court noted that
where the documentation islost the Court
may permit the input tax credit if, on a
balance of probabilities, the Court is satis-
fied that the expendituresand eligible GST
wereincurred.

Editor's Comment

However, to avoid arguments and costly
discussions with CRA, not losing appro-
priate documentation isimportant.

WEB TIPS

66(9)

COMMERCIAL PROPERTIES AND
BUSINESSES FOR SALE
www.cls.ca

If you wish to expand, relocate or pur-
chase another business, this websiteisa
great starting place.

Owned and operated by The Ganadian
Real Estate Association (CREA), this
website lists thousands of commercial
propertiesand businessesfor sale or lease
across Canada.

MUTUAL FUND FEE CALCULATOR

www.investorED.ca

Do you know how different mutual fund
fees and costs affect the bottom line of
your investment?

This calculator does several things such
as:
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(i) alowing you to compare two funds
side by side,

(i) assess fees on the mutual fundsyou
aready hold, and

(iii) see how feesvary or accunulate over
time.

The website that hosts this calculator was
established by the Ontario Securities
Commission to educate investors in an
unbiased manner about different financial
instruments.

BUSINESS DEVELOPMENT  AND
MAINTENANCE

www.toolkit.cch.com

Although in- GREHT JUB|

tended for busi- e £ sTops eRe
Fow e Finad) *E-'t‘%\
£k IREN

ness in the

United  States, OF
this website ?
hosts 100's of =

pages of valuable data for Canadian
companies. If you wish to start a new
business or make changesin your current
operations, thiswebsite may help.

Theinformation on thissite rangesfrom an
analysis on the items needed to start a
business:

- togetting financing,
- tomarketing your products,
- tomanaging your assets and facilities,

- tomanaging your employees and con-
tractors,

- toprotecting your assets, and
- thenfinally to exiting strategies.

DID YOU KNOW...

66(10)
PHARMACIST

In aDecember 2, 2003 Technical I nterpre-
tation, CRA note that a pharmacist quali-
fiesasamedical practitioner. ThisRuling
may help pharmacists expand therange of
servicesthat they offer.

One drugstore chain sends pharmacists
directly to patients homes to answer
questions about prescription drugs.
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AUDITING CHARITIES
CRA released eight-page
Guide T4118 which dis-
cusses why CRA auditsa
charity, what triggers an
audit, how an audit is
conducted, and points to
remember about an audit.

This isimportant reading for most chari-
ties.

REGISTERED CHARITIES
NEWSLETTER NO. 18

This newsletter may be viewed at

WWW.cra.gc.caltax/charities and discusses
items such as information sessions on
charities in 2004 can be found at
WWW.cra.gc.caltax/chariti es/roadshow/.

For more charity information contact the
Charities Directorate at 1-800-267-2384 o
see the website
WWW.cra.gc.caltax/charities.

TAXATION OF NON-PROFIT
ORGANIZATIONS’ (NPO’S) INCOME
FROM PROPERTY

In an April 1, 2004 Technical I nterpreta-
tion, CRA notesthat it generally provides
an exemption from tax for a club, society

or association that is organized exclu-
sively for social welfare, civic improve-
ment, pleasure or recreation, or any other
purpose except profit. However, where
the “main purpose” of an associationisto
provide dining, recreational or sporting
facilities to its members, CRA taxesprop-
erty income and certain capital gainsin
excess of $2,000.

This could apply, for example, in therental
of building space that is in excess of an
association’ s normal requirements.

The preceding information is for educational purposesonly. Asit isimpossibleto include all situations, circumstances
and exceptionsin acommentary such asthis, afurther review should be done. Every effort has been made to ensure the
accuracy of theinformation contained in this commentary. However, because of the nature of the subject, no person or
firminvolved in the distribution or preparation of this commentary accepts any liability for its contents or use.
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